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Discussions about foreign investment often
begin with a simple question: how to obtain
capital. Fromalegalandbusiness perspective,
however, the key issue is different: how that
capital will enter the company and what
impact it will have on corporate control,
operational flexibility, tax efficiency, liability
exposure, and decision-making authority.

The legal structure chosen for an investment
is not merely a financial consideration. It
directly affects risk allocation, governance
rights, economic obligations, disclosure

requirements, exit mechanisms, and
responsibilities among foreign investors,
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local shareholders, management, and third
parties.

While commercial negotiations may move
quickly, the long-term success of the
relationship depends on the legal framework
supporting it. Accordingly, before accepting
foreign capital, Ecuadorian businesses
should understand that there is no single
ideal structure. The appropriate alternative
will depend on the nature of the business,
the regulated sector involved, the amount of
investment, the desired level of control, the
investor’s exit horizon, and the anticipated
tax treatment.




Investors Bring More Than Capital

One of the most common mistakes made
by Ecuadorian companies is assuming that
foreign investors contribute only financial
resources. In practice, investors usually arrive
with a predefined structure.

Before formal negotiations begin, investors
often determine the level of ownership they
seek, the governance rights they expect, the
protections they require, and their planned
exit strategy. These expectations are
frequently reflected in the earliest transaction
documents, including confidentiality
agreements, memoranda of understanding,
letters of intent, shareholders’ agreements,
loan agreements, guarantees, and investment
agreements.

Local companies, by contrast, often approach
negotiations primarily from a commercial
standpoint, without clearly defining which
structures they are willing to accept or
identifying their negotiation boundaries. This
imbalance may result in excessive dilution,
disproportionate financial commitments,
unforeseen operational restrictions, or future
shareholder disputes.

Therefore, the first question should not be
how much capital can be raised, but rather the
legal and contractual structure through which
that capital should be incorporated.
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1. CORPORATE STRUCTURES:

Incorporation, Capital Increases, and
Direct Equity Investments

The most traditional method of
channeling foreign investment into
Ecuadoris through a corporate structure.
This may be implemented either through
the incorporation of a new Ecuadorian
company with foreign participation or by
allowing the investor to enter an existing
company through a capital increase,
share purchase or issuance of new
equity interests.

The most commonly used corporate
vehicles for these purposes are the
Simplified Joint Stock Company
(Sociedad por Acciones Simplificada
- SAS), the Corporation (Sociedad
Anénima - S.A.) and, in certain cases,
the Limited Liability Company.

The EcuadorianCompanies Lawdefinesa
corporation as a company whose capital
is divided into freely transferable shares
and whose shareholders are liable only
up to the amount of their contributions.
The SAS offers greater flexibility to
design bylaws, classes of shares,
governance rules, transfer restrictions,
differentiated economic rights and exit
mechanisms. The applicable regulations
allow its incorporation through a private
document, contract or unilateral act
registered before the Companies
Registry of the Superintendence of
Companies, Securities and Insurance.
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From a business perspective, direct equity investment offers
an obvious advantage: it strengthens the company’s capital
structure without creating an immediate repayment obligation.
However, this financial strength comes with a structural
consequence: the entry of a new stakeholder with political and
economic rights.

The investor may gain access to information, profit participation,
voting rights and, depending on the negotiated ownership
percentage, significant influence over strategic corporate
decisions. Therefore, the true impact of equity investment is
not limited to dilution; it lies in the way it alters the company’s
control dynamics.

In these transactions, the shareholders’ agreement is often as
important as the capital contribution itself. Such agreements
should regulate veto rights, enhanced quorum requirements,
transfer restrictions, tag-along and drag-along rights, anti-
dilution provisions, call and put options, deadlock resolution
mechanisms, dividend policies, confidentiality, non-compete
obligations, intellectual property ownership and dispute
resolution mechanisms.

2. Branch of a Foreign Company:
Direct Investor Presence

Another alternative is for the foreign company
to operate directly in Ecuador through the
establishment of abranch office. This structure
allows the investor to maintain direct control
over the local operation without creating a
separate Ecuadorian legal entity.

A branch may be appropriate when the
investor intends to conduct business activities
directly in Ecuador, particularly in sectors
where operations depend on the foreign
parent company, its technical expertise,
financial backing or international contractual
relationships.

However, this structure carries an important
consequence: the branch is not legally
independent from its parent company. As
a result, the foreign company’s assets may
be exposed to liabilities arising from its
Ecuadorian operations.

A distinction must also be made between
foreign companies carrying out ongoing
business activities in Ecuador and those
that merely hold shares or equity interests
in Ecuadorian companies. The Companies
Law provides that foreign companies whose
only activity in Ecuador is holding shares or
interests in local companies are not required
to establish a branch or register with the
Ecuadorian tax authorities, subject to certain
representation and disclosure obligations.

This distinction is particularly relevant
for holding structures, passive investors,
foreign funds and special purpose vehicles
incorporated abroad. Not every foreign
investor requires a branch; in many cases, a
properly documented equity participation in
an Ecuadorian company will be sufficient.



3. Joint Ventures:

Shared Investment and Corporate
Coexistence

A joint venture is one of the most sensitive
structures from a corporate governance
perspective and is frequently used in public
procurement projects. It does not simply
involve receiving capital; rather, it consists of
building a business collaboration between the
Ecuadorian company and the foreign investor.

This structure is particularly useful when
the foreign investor contributes capital,
technology, know-how, market access or
technical expertise, while the Ecuadorian
counterpart contributes local knowledge,
permits, assets, operational capabilities,
business relationships or execution capacity.

The principal risk associated with joint
ventures usually does not arise from the
business itself, but from the absence of clear
rules governing the relationship between the
parties. If contributions, control mechanisms,
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IN ECUADOR:

Joint ventures are typically established
through contractual arrangements whereby
the parties cooperate to develop a specific
project or business without creating a
separate legal entity.

management  structures, budgets,
profit-sharing arrangements, borrowing
restrictions, exclusivity obligations,
ownership of assets, intellectual
property rights and exit mechanisms are
not properly defined, the project may
become operationally unviable.

For this reason, the most important
document is often not the project’s
commercial agreement but the
agreement governing the parties’
coexistence.Ininternationaltransactions,
disputes frequently arise when additional
funding is required, when one party fails
to meet its commitments, when the
business strategy changes or when one
of the partners wishes to exit the venture.



BUSTAMANTE FABARA 6

[ ] ) B[
1]
m [
Wl iR [ ® =
X I
i * - Il
| ] i [ CE il
R :
u — - i
1] 800117 SR 1 B
[} 0
] i i i
v 1 g Il
I I ®m v - -
o M A i 1§ .
U T i u
.l I | i I
JII JIIALL g LTIy i A =

4. Commercial Trusts and Project Finance:
The Project as the Core of the Transaction

In sectors such as infrastructure, energy, underlying assets, cash flows, guarantees,
construction, real estate development, key contracts and project risks.
agribusiness and projects with identifiable
revenue streams, foreign investment may
be structured through commercial trusts or
project finance arrangements.

Project finance structures typically involve
sophisticated documentation, including
construction, operation and maintenance
agreements, security  arrangements,

A commercial trust allows assets, rights or assignment of cash flows, reserve
resources to be transferred to an autonomous accounts, supply agreements, permits,
estate administered by an authorized trustee sector-specific licenses, insurance
for a specific purpose. Its main advantage is policies, audits, step-in rights and

asset segregation: project assets and cash distribution mechanisms.
flows can be managed separately from the
assets of settlors, beneficiaries and investors.
The Securities Market Law forms part of the
legalframework applicable to these structures.

Their main advantage is that they
facilitate capital allocation, risk
isolation and transparency in the use of
funds. Their principal disadvantage is

This approach is especially useful when the complexity, as they require coordination
investor does not intend to acquire equity in of legal, tax, financial, regulatory and
an Ecuadorian company as a whole, but rather fiduciary  considerations.  Structuring
to finance or participate in a specific project. and administration costs are generally

In such cases, the analysis focuses not only higher than those associated with simple
on the operating company but also on the corporate structures.




Instruments and

5. Financing, Hybrid
Expansion Agreements

Not all foreign investment requires the investor
to become an immediate shareholder. In many
cases,capitalentersthrough debtinstruments,
intercompany financing, shareholder loans
or debt instruments with equity conversion
rights.

Ashareholderloan allows capital to be injected
without immediately altering the company’s
ownership structure. This can be useful when
the company requires liquidity for expansion,
working capital or refinancing purposes, while
local shareholders wish to avoid dilution.

However, debt can also become an indirect
form of control. Depending on the guarantees,
covenants, events of default and acceleration
rights, the lender may acquire significant
influence over the company’s management.

From a tax perspective, these arrangements
must be carefully structured. Market
interest rates, related-party transactions,
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interest deductibility, transfer pricing, thin
capitalization rules, withholding taxes,
transaction registration requirements and
supporting documentation must all be
analyzed.

Hybrid instruments, such as convertible
debt, provide flexibility when the company’s
valuation remains uncertain. They allow
capital to enter at an early stage, while
conversion into equity occurs later upon the
occurrence of specific milestones, investment
rounds, time periods or liquidity events. Their
implementation in Ecuador requires careful
corporate and contractual drafting to ensure
enforceability, tax efficiency and clarity
regarding conversion mechanics.

This category may also include expansion
arrangements such as franchises, trademark
licenses, know-how transfers and exclusive
distribution agreements. Through a franchise
model, a foreign investor may enter the
Ecuadorian market with lower capital exposure
by relying on a local operator.
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The success of these structures depends
heavily on intellectual property protection,
operational standards, confidentiality
obligations, training, auditing procedures,
royalty arrangements and proper trademark
use. In Ecuador, SENADI regulates the
registration of trademarklicensesandrequires,
among other documents, proof of trademark
ownership, a duly executed license agreement
and, where applicable, apostille and Spanish
translation requirements.

Tax, Regulatory and Foreign Exchange
Considerations

The legal structure cannot be separated from
the tax analysis. As a general rule, Ecuadorian
companies, branches of foreign companies
domiciled in Ecuador and permanent
establishments of non-resident foreign
entities are subject to a 25% corporate income
tax rate on taxable income. VAT implications
must also be analyzed depending on the
nature of the transaction and the applicable
tax treatment.

Cross-border payments should not be
assumed to receive uniform tax treatment.
Dividends, interest, royalties, technical
services, management fees, reimbursements
and intellectual property payments may
be subject to different tax consequences
depending on the nature of the payment, the
recipient’s tax residence, economic substance,
applicable double taxationtreaties, supporting
documentation and compliance requirements.

From a foreign exchange and financial
perspective, incoming funds must be
properly documented. The Central Bank of
Ecuador maintains registration procedures
for shareholder financing and capital
contributions intended for productive
investments. Certain projects may also qualify
for investment agreements and incentives,
provided they satisfy applicable requirements
relating to investment schedules, source
of funds, financial flows, job creation and
requested benefits.
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Conclusion

There is no universally superior structure for channeling foreign investment into Ecuador. The
appropriate choice depends ona combination of factors, including the level of control the parties are
willing to accept, capital requirements, tax efficiency, sector-specific regulation, exit mechanisms,
intellectual property protection and long-term corporate governance considerations.

Foreign investment does more than improve a company’s financial position; it also reshapes its
internal dynamics of control, risk allocation and decision-making. Proper structuring is therefore
not merely about allowing capital to enter the business, but about designing a corporate, financial
and contractual relationship capable of enduring over time.

The greatest risk arises when the structure is determined solely by financial urgency rather than
by the legal and operational sustainability of the relationship. For Ecuadorian entrepreneurs, the
central question is not only whether they can attract foreign investment, but under what rules, with
what degree of control, under what tax burden, through which exit mechanisms and with what
legal safeguards.

At BUSTAMANTE FABARA, we assist clients in foreign investment transactions through an
integrated approach that aligns corporate structuring, financial strategy, regulatory compliance
and contractual protection to create sustainable, efficient arrangements consistent with each
business’s long-term objectives.
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Maria Fernanda has more than 14 years of experience in corporate, commercial,

trust, litigation, and dispute resolution areas, with a special focus on civil and

‘ administrative matters. Responsibility as an engine of efficient performance

allows her to meet the proposed goals and demonstrate high-quality service.

( Timely decision-making has optimized the conflict resolution processes

that arise during the development of the entrusted activities and thus fully

J } ) complied with them.
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